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The period between 1870 and 1920 often gets overlooked in discussions of American free
speech. While the early Republic saw passionate debates about the First Amendment, and
the mid-20th century witnessed landmark Supreme Court cases, this "forgotten years" era
holds a crucial, if  understudied, place in the evolution of free expression in the United
States. This article will explore the key findings and implications of scholarship, particularly
as  reflected  in  the  *Cambridge  Historical  Studies  in  American  Law  and  Society*  series,
regarding the development of free speech jurisprudence and its social context during this
pivotal time. We will examine aspects of *speech restrictions*, *labor movements*, and the
*emergence of new legal frameworks* to understand the complex interplay between legal
doctrine and social realities.

The Shifting Sands of Free Speech: 1870-1920
This  period  witnessed a  dramatic  shift  in  American  society.  The  nation  grappled  with
Reconstruction,  industrialization,  urbanization,  and  massive  immigration.  These
transformative forces profoundly impacted the understanding and application of free speech
principles. The legal landscape itself was far from static. The post-Civil War era saw the rise
of powerful corporations, labor unrest, and anxieties surrounding radical social and political
movements. These factors significantly influenced the judicial interpretation of free speech,
often resulting in restrictions that might seem jarring by today's standards.

### Speech Restrictions and the Rise of Corporate Power

One  significant  theme  explored  within  the  relevant  Cambridge  studies  is  the  relationship
between free speech and the burgeoning power of corporations. Powerful industrialists often
used the legal system to suppress dissent from labor movements and critical voices. This
involved exploiting existing laws against incitement to riot or using civil suits for libel and
slander  to  silence  critics.  The  courts,  often  reflecting  the  prevailing  social  and  economic
hierarchies, were frequently more sympathetic to the claims of powerful corporations than
to  the  voices  of  workers  or  marginalized  groups.  This  resulted  in  a  chilling  effect  on  free
speech, especially for those challenging the established order. The *Cambridge Historical
Studies  in  American  Law  and  Society*  offer  rich  case  studies  detailing  this  dynamic,
demonstrating how legal frameworks were manipulated to serve the interests of those in
power. This aspect also connects to the topic of censorship during this period, which often
operated subtly through legal maneuvers rather than overt suppression.

### Labor Movements and the Struggle for Expression

The rise of labor unions during this era directly challenged the dominant economic and
political order. Labor organizers, facing fierce opposition from employers, frequently found
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their efforts to advocate for better working conditions and fair  wages constrained by legal
restrictions on speech. Public demonstrations, strikes, and the distribution of pamphlets
often drew the ire of authorities, who used laws against conspiracy and public disorder to
suppress labor activism. The *Cambridge Historical Studies* shed light on the crucial role
free speech played in the labor movement's struggle for recognition and the ways in which
legal interpretations of free speech consistently favored the interests of capital over labor.
Understanding  this  period  necessitates  examining  freedom  of  assembly  alongside
freedom of speech, as these rights were frequently intertwined in the context of labor
struggles.

### The Evolution of Legal Frameworks: From Sedition to Espionage

The legal  landscape surrounding free speech underwent significant  evolution during these
years.  Laws  against  sedition,  originally  designed  to  target  treasonous  acts,  were
increasingly used to suppress political dissent and criticism of the government. The late
19th and early 20th centuries saw an escalation in the use of these laws against socialists,
anarchists,  and  other  groups  perceived  as  threats  to  the  social  order.  Moreover,  the
Espionage Act of 1917 and the Sedition Act of 1918, passed during World War I, significantly
curtailed free speech rights under the guise of national security. These laws, and their
application, represent a stark example of how perceived threats to national security can be
used to justify sweeping limitations on free expression. The Cambridge studies examining
this  era  illuminate  the tension between protecting national  interests  and safeguarding
fundamental  rights,  a  tension  that  continues  to  resonate  in  contemporary  debates
surrounding national security and free speech. The legal precedents set during this period
significantly  shaped  the  development  of  free  speech  jurisprudence  in  the  decades  that
followed.

The Legacy of "Forgotten Years"
The period between 1870 and 1920 is  not simply a historical  footnote in the story of
American free speech; it’s a critical chapter that reveals the inherent fragility and contested
nature of this fundamental right. The *Cambridge Historical Studies in American Law and
Society*  provide a crucial  resource for  understanding how economic and social  power
dynamics  significantly  shaped the interpretation and application of  free speech principles.
The legacy of these "forgotten years" continues to inform contemporary debates on free
speech,  reminding  us  that  legal  protections  are  not  self-executing  and  often  require
sustained vigilance and advocacy to protect against those who would seek to restrict them.

Conclusion
Understanding the limitations placed upon free speech between 1870 and 1920 is vital for a
complete understanding of American legal history and the ongoing struggle to secure and
expand  free  expression.  The  insights  offered  by  the  *Cambridge  Historical  Studies  in
American Law and Society* provide a compelling counter-narrative to simplistic accounts of
American free speech development, highlighting the crucial role of socio-economic factors
and the often-unequal application of legal protections. The challenges to free speech during
this era serve as a powerful  reminder of the continuous need for vigilance and active
defense of this fundamental right.

FAQ
Q1: How did industrialization impact free speech during this period?

A1:  Industrialization  led  to  increased  class  conflict  and  the  concentration  of  wealth  in  the
hands  of  a  few.  Powerful  corporations  often  used the  legal  system to  suppress  labor
movements and criticism, employing strategies like libel suits and exploiting laws against
public disorder to silence dissent. This created an uneven playing field where the voices of
workers and marginalized communities were significantly disadvantaged.
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Q2: What role did World War I play in shaping free speech laws?

A2: World War I witnessed the passage of the Espionage Act of 1917 and the Sedition Act of
1918, which significantly curtailed free speech rights in the name of national security. These
laws were used to prosecute individuals who criticized the war effort, leading to a significant
suppression of dissent and a chilling effect on public discourse.

Q3: How did the courts interpret free speech during this era?

A3: The courts of this era frequently favored the interests of established power structures,
often siding with corporations and the government against labor unions and dissenting
voices. Judicial  interpretations of free speech were often narrow and lacked the robust
protections that would emerge later in the 20th century.

Q4: What are some examples of legal strategies used to suppress dissent during
this period?

A4: Legal strategies included using laws against conspiracy, incitement to riot, and libel to
silence  critics.  Civil  suits  were  frequently  employed  to  financially  cripple  activists  and
organizers. The government also utilized its power to prosecute individuals under sedition
and espionage laws, effectively stifling dissent.

Q5: How do the insights from this period inform contemporary debates about free
speech?

A5: The "forgotten years" remind us that free speech is not a static or self-executing right
but rather one that requires constant vigilance and advocacy to protect against those who
seek  to  curtail  it.  The  historical  patterns  of  suppressing  dissent  through  legal  means
highlight the enduring need to ensure equitable access to free expression for all, regardless
of socioeconomic status or political viewpoints.

Q6: Where can I find more information on this topic?

A6: You can find further information through the *Cambridge Historical Studies in American
Law and Society* series itself. Searching for scholarly articles and books focusing on free
speech in the late 19th and early 20th centuries will also yield relevant results. University
library databases and online academic search engines are valuable resources.

Q7: What were the long-term effects of the restrictions on free speech during this
era?

A7:  The  restrictions  placed  upon  free  speech  during  this  period  had  long-lasting  effects.
They contributed to a climate of fear and self-censorship, hindering the development of
robust  public  discourse.  The  legal  precedents  established  also  informed  future
interpretations  of  free  speech,  shaping  the  legal  battles  for  decades  to  come.  The
experience of this period underscored the crucial need for strong legal protections against
government  overreach  and  the  importance  of  ongoing  vigilance  in  defense  of  free
expression.

Free Speech in its Forgotten Years: 1870-1920

Introduction:

The period between 1870 and 1920, often neglected in discussions of American free speech,
presents a compelling paradox. While the nation emerged from Reconstruction into the
Progressive Era, a period marked by significant social and political transformation, the legal
framework  surrounding  free  expression  remained  relatively  underdeveloped  and
inconsistent.  This  article,  drawing  on  the  insights  of  Cambridge  Historical  Studies  in
American  Law  and  Society,  examines  this  overlooked  era,  exploring  the  complicated
interplay  between  legal  doctrine,  social  pressures,  and  the  evolving  understanding  of
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individual liberties. We will examine how limitations on speech, often explained under the
guise of maintaining order and morality, shaped the environment of public discourse and
profoundly impacted the development of modern free speech jurisprudence.

The Shifting Sands of Legal Doctrine:

The  late  19th  and  early  20th  centuries  witnessed  a  steady  evolution  in  the  legal
understanding of free speech. The pivotal decision in *Bartholmew v. Austin* (1873) is but
one example of a difficult legal area. Prior to the 14th Amendment's incorporation of the Bill
of  Rights,  free  speech  protection  was  largely  confined  to  the  federal  level,  leaving  states
relatively free to implement laws restricting expression. This period saw the rise of "bad
tendency" tests,  where speech could be suppressed if  it  had a potential  to encourage
unlawful  activity.  This  extensive  interpretation  offered  significant  leeway  to  authorities  to
curtail dissent and censorship.

Furthermore, the emergence of industrialization and urbanization brought new challenges.
The growth of labor unions and socialist movements created considerable concern among
the establishment, leading to repeated prosecutions under anti-rebellion laws. The legal
system, often shaped by prevailing social values, frequently aligned with the existing order,
restricting the voices of those opposing the existing social and economic order.

Social and Political Context:

The era’s social atmosphere acted a significant role in shaping free speech practices. Post-
Reconstruction America witnessed a resurgence of racial prejudice and violence, impacting
the freedom of speech for African Americans. This era also saw the rise of nativism and anti-
immigrant sentiment, causing in the suppression of voices advocating for immigrant rights
and social justice. Labor disputes often led to aggressive crackdowns on labor organizers
and activists, further demonstrating the fragile state of free speech protection for those
challenging the power system.

Investigating examples such as the Palmer Raids during the Red Scare provides a severe
illustration of how fear of radicalism could negate basic freedoms. The arbitrary arrests and
removals of suspected radicals demonstrate the potential of government abuse of power
when concerns about social order are stressed above individual liberties. The lack of a
strong,  consistently  implemented  legal  framework  to  protect  free  speech  left  citizens
exposed to these abuses.

The Seeds of Change:

Despite these challenges, the period 1870-1920 also laid the groundwork for the expansion
of  free  speech  protections  in  the  20th  century.  The  increasing  consciousness  of  civil
liberties,  fueled  by  progressive  reformers  and  legal  scholars,  began  to  challenge  the
dominant restrictive interpretations of free speech. Court cases, even those that limited free
speech, sometimes featured dissenting opinions that set the intellectual groundwork for
future legal advancements. This era provided a crucible for free speech principles, shaping
the debates and legal strategies that would eventually lead in a more robust protection of
free expression.

Conclusion:

The period between 1870 and 1920 represents a important yet often neglected chapter in
the history of American free speech. It reveals the complex interplay between evolving legal
doctrine,  social  pressures,  and the  ever-changing understanding  of  individual  liberties.
While this era was characterized by limited legal protections and common instances of
speech  suppression,  it  also  sowed  the  seeds  for  the  more  expansive  and  robust
understanding of  free  speech that  arose in  the decades to  follow.  Understanding this
neglected period is vital to appreciating the entire evolution of free speech in the United
States.



Free Speech In Its Forgotten Years 1870 1920 Cambridge Historical Studies In American Law
And Society

Free Speech In Its Forgotten Years 1870 1920 Cambridge Historical Studies In American Law And Society

5

Frequently Asked Questions (FAQ):

Q1: Why is this period considered "forgotten" in the study of free speech?

A1: This era is often overlooked because the most famous Supreme Court free speech cases
come later. The legal framework was still developing, and consistent protection was lacking,
making it less dramatic than later periods of major legal change.

Q2: What were the main legal limitations on free speech during this period?

A2: The "bad tendency" test allowed speech restrictions if it potentially incited unlawful
activity. State laws varied widely, and the 14th Amendment's impact on free speech wasn't
fully realized until later.

Q3: How did social and political factors influence the limitations on free speech?

A3: Fear of radicalism, labor unrest, racial tensions, and anti-immigrant sentiment all fuelled
restrictions. These anxieties often led to suppression of dissenting voices and government
overreach.

Q4: What lasting impact did this era have on American free speech jurisprudence?

A4: The struggles and limitations of this era informed later legal battles and helped shape
the arguments for stronger free speech protections in the 20th century. The lessons learned
helped to refine legal doctrine.
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