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Private International Law and Public Law: A Deep
Dive - Series 2

The intricate dance between private international law (PIL) and public law often leaves even seasoned legal
professionals scratching their heads. This second installment in our series aims to illuminate the complex
interplay between these two seemingly disparate branches of law, focusing on areas where they intersect and
occasionally clash. We'll explore key areas like jurisdiction, choice of law, and the impact of public policy
considerations within the framework of private international law. This article will delve into the nuances of this
crucial area of law, touching upon topics such as *conflict of laws*, *public policy exceptions*, and
*international arbitration*.

Introduction: Navigating the Intersection

Private international law, also known as conflict of laws, governs the resolution of disputes involving a foreign
element. This "foreign element" might be anything from a contract negotiated in a different country to a tort
committed across borders. Public law, conversely, deals with the relationship between the state and its citizens,
encompassing areas like constitutional law, administrative law, and criminal law. The critical intersection lies in
situations where private disputes touch upon fundamental public policy concerns of a given state, forcing a
reconciliation between private rights and state interests. This can be particularly challenging in an increasingly
globalized world.
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Jurisdiction and Choice of Law: The Foundation of PIL

A core aspect of private international law is determining which jurisdiction has the authority to hear a case
(jurisdiction) and which law should be applied to resolve the dispute (choice of law). These two concepts are
intrinsically linked. For instance, a court might have jurisdiction based on the defendant’s residence or the
location where the contract was breached, but the choice of law might be dictated by a contractual clause
specifying the applicable law or by the court's own rules of conflict of laws.

##+# )urisdiction: The Power to Decide

Establishing jurisdiction is often the first hurdle in a PIL case. Courts rely on various principles, such as *forum
non conveniens* (dismissing a case where another court is more appropriate) and the presence of sufficient
connections between the dispute and the forum state. International treaties and conventions, such as the
Brussels | Recast Regulation in the European Union, also play a significant role in determining jurisdiction in
cross-border disputes.

##+# Choice of Law: Selecting the Applicable Legal Framework

Once jurisdiction is established, the court must decide which law governs the merits of the case. This often
involves analyzing the connecting factors between the dispute and various legal systems. For example, in
contract cases, the place of contract formation or performance might be a relevant connecting factor. In tort
cases, the place where the tort occurred might be crucial. However, public policy considerations can override
the otherwise applicable law.

Public Policy Exceptions: Where Public Law Intervenes

The interplay between private international law and public law becomes most apparent when a court considers
*public policy exceptions*. These exceptions allow a court to refuse to apply a foreign law if it is fundamentally
contrary to the public policy of the forum state. This safeguard ensures that a state's core values and interests
are not undermined by the application of foreign law.
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For example, a court might refuse to enforce a foreign contract that violates fundamental human rights, even if
the contract is valid under the law of the country where it was made. This demonstrates the power of public law
to influence the application of private international law, highlighting the critical interdependence between the
two.

International Arbitration: An Alternative Dispute Resolution
Mechanism

*International arbitration* offers a significant alternative for resolving cross-border disputes. Parties can agree
to submit their disputes to an arbitral tribunal whose award is often enforceable in multiple jurisdictions under
the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards. While arbitration is
primarily governed by private law principles, public policy considerations still play a role, particularly in the
enforcement of arbitral awards. A court might refuse to enforce an award if it violates the public policy of the
forum state, showcasing the ongoing interaction between PIL and public law even within the context of ADR.

The Future of Private International Law and Public Law
Interaction

As globalization continues to accelerate, the interaction between private international law and public law will
become increasingly complex and crucial. The rise of international commerce and the increasing
interconnectedness of legal systems necessitate a nuanced understanding of how these two branches of law
intersect and influence each other. Furthermore, the increasing importance of human rights in international law
requires careful consideration of how public policy exceptions in PIL are applied to protect fundamental rights in
cross-border disputes.

Conclusion

Private international law and public law are not isolated systems but rather interconnected areas of law that
constantly engage in a dynamic interplay. Understanding this interaction is critical for navigating the
complexities of international disputes. This article has only scratched the surface of this vast and multifaceted
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topic, emphasizing the significance of jurisdiction, choice of law, public policy exceptions, and the role of
international arbitration in resolving cross-border disputes. As the world becomes increasingly interconnected,
the need for a sophisticated understanding of the intersection between these legal fields will only grow.

FAQ

Q1: What is the difference between private international law and public international law?

A1l: Private international law (PIL) deals with resolving private disputes with an international element, such as
contract disputes or tort claims involving parties from different jurisdictions. Public international law, on the
other hand, governs the relations between states, including treaties, international organizations, and
international human rights law. They are distinct but can intersect, especially when a private dispute raises
issues of public international law concern.

Q2: Can a court refuse to enforce a foreign judgment?

A2: Yes, a court may refuse to recognize or enforce a foreign judgment based on several grounds, including lack
of jurisdiction in the foreign court, violation of due process, or violation of the public policy of the forum state.
This reflects the interplay between private and public law in the enforcement of foreign judgments.

Q3: What role do treaties play in private international law?

A3: Treaties significantly influence private international law by establishing uniform rules and procedures for
resolving cross-border disputes. For instance, the Brussels | Recast Regulation harmonizes jurisdictional rules
and choice of law rules within the European Union. These treaties attempt to minimize forum shopping and
create a more predictable legal framework for international transactions.

Q4: How does public policy affect choice of law?

A4: Even if a connecting factor points to a particular foreign law, a court can refuse to apply that law if it is
contrary to the strong public policy of the forum state. This exception protects the fundamental values and
interests of the forum state, demonstrating the influence of public law on the application of private international
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law.
Q5: What is forum non conveniens?

A5: Forum non conveniens is a doctrine that allows a court to decline jurisdiction over a case if it determines
that another court is more appropriate to hear the case, considering factors such as the location of witnesses,
evidence, and the convenience of the parties. It is a tool used to manage the efficient and effective resolution of
international disputes.

Q6: How does international arbitration relate to public policy?

A6: While arbitration is largely governed by private law, public policy plays a role in the enforcement of arbitral
awards. Courts can refuse to enforce an award if it violates the public policy of the forum state, even if the
award is valid under the arbitration agreement and the applicable arbitration rules.

Q7: What are some examples of public policy exceptions?

A7: Examples include refusing to enforce contracts that violate human rights, contracts that promote criminal
activity, or contracts that are contrary to fundamental notions of fairness and justice within the forum state.
These exceptions highlight the limits of private autonomy in the face of strong public policy concerns.

Q8: What are the future challenges for private international law?

A8: Future challenges include adapting to the rapid advancements in technology, particularly in areas like e-
commerce and data protection, harmonizing legal frameworks across different jurisdictions, and addressing the
implications of climate change and global pandemics on cross-border disputes. The interaction between public
and private international law will be central to meeting these challenges.

Private International Law and Public Law: Private International Law Series 2
Introduction

This paper delves into the intricate relationship between private international law (PIL) and public law. Series 2
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builds upon foundational concepts, exploring more nuanced aspects and practical uses. We'll investigate how
the demarcation between these two seemingly distinct legal fields become blurred in certain contexts, and
evaluate the implications for legal professionals. Understanding this intersection is crucial for navigating the
increasingly internationalized legal environment.

Main Discussion: Where Public Law Meets Private International Law

Private international law, also known as conflict of laws, regulates cases with a international element. It
determines which jurisdiction's law should be applied in a conflict involving parties from various countries.
Public law, on the other hand, deals with the relationship between the state and its inhabitants, encompassing
areas such as constitutional law, administrative law, and criminal law.

The boundaries between these two areas are not always clear-cut. Several scenarios highlight this
convergence:

e Enforcement of Foreign Judgments: A decision obtained in one country may need to be enforced in
another. This process involves elements of both PIL (determining recognition) and public law (the state's
authority to execute foreign judgments). Considerations such as public policy and mutuality come into

play.

* International Human Rights Law: While mostly considered public law, international human rights law
can materially affect private international law. For instance, a court applying PIL may consider human
rights principles when selecting the applicable law, particularly in cases involving family law or
movement.

e State Immunity: The doctrine of state immunity protects states from being sued in the courts of other
states. This involves public law, yet has significant implications for PIL, as it may restrict the capacity of
parties to pursue legal action against foreign states in internal courts.

e International Arbitration: While often regarded as a private mechanism, international arbitration
interfaces with both PIL and public law. PIL governs the choice of law and jurisdiction in arbitration
agreements, while public law plays a role in the recognition of arbitration awards.
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Practical Implications and Implementation Strategies
Grasping the interplay between PIL and public law is essential for legal professionals in several ways:

1. Effective Legal Advice: Providing reliable legal advice requires a comprehensive grasp of both PIL and
relevant public law principles.

2. Successful Litigation: Handling transnational litigation demands a deep understanding of how PIL and
public law intersect.

3. Policy Formulation: Legislators need to take into account both PIL and public law ramifications when
formulating new legislation or global agreements.

Conclusion

The interplay between private international law and public law is complex, but crucial to understand. Their
convergence shows in numerous aspects of law, influencing legal outcomes and policy. This paper has
underscored key points of overlap, and given insights into the practical implications for legal experts and
legislators. A complete knowledge of both fields is vital for effective legal operation in an increasingly
international world.

Frequently Asked Questions (FAQs)
1. Q: How does public policy affect private international law decisions?

A: Public policy considerations can influence a court’s choice of law or its decision to recognize or enforce a
foreign judgment. If a foreign law or judgment conflicts with fundamental public policy principles of the forum
state, the court may refuse to apply or enforce it.

2. Q: What is the role of treaties in the interplay between PIL and public law?

A: Treaties often create specific rules governing jurisdictional issues, choice of law, and the recognition and
enforcement of foreign judgments. These treaties can harmonize laws across jurisdictions and clarify the roles
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of PIL and public law in international legal relationships.
3. Q: How can conflicts between PIL and public law be resolved?

A: Conflicts are usually resolved through judicial interpretation, balancing the principles of both fields. Courts
will often strive to find a solution that respects both private interests and public policy goals. This often involves
careful consideration of the specific facts of the case and the relevant legal principles.

4. Q: What are some emerging trends in the intersection of PIL and public law?

A: The increasing importance of international human rights law in PIL decisions, the growing use of international
arbitration, and the challenges posed by globalization and technological advancements are all leading to new
and complex intersections between PIL and public law.
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